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LEGAL DISSERVICES CORP.

There Are Better Ways to Provide Legal Aid to the Poor

KennNeT" K. BOFHM AND PETER T. FLAHERTY

r].‘he Legal Services Corp. {LSC) exists ostengibly to pro-
vide legal counsel in civil marters 10 people who cannot
afford it. Since it was set up as 2 quast-independent gov-
ernmment corporation in 1974, it has weathered accusa-
tons that it promotes an actvist, ideological agenda at the
expense of its poor dients, and it has survived numerous
atternpts at abofition or reform.

Now the House Budger Committee, under the leader-
ship of its chairman, Congressman John Kasich of Qhio,
has proposed to phase out its annual appropriation, cur-
rently at $400 million, over the next two years. American
Bar Association President George Bushnell has defended
the program and has called LSC critics “repiilian bastards.”
Nurnerous defenders of the LSC have taken to the floor of
Congress 1o denounce proposals
to trim funding for the agencyon

1393} from state and Jocal govermments, money from
interest on many accounts that lawyers hold in trust for
their clients (known as IOLTA funds), and private
sourres. Its biggest achieverent, however, has been secur-
ing astronomical anounts of mondcy for recipients of gow
ernment programs. The movement, however, must face
up to a crisis even greater than Republican oppasition in

Congress: The entire ratonale for its existenice is flawed:
Misunderstood needs, The LSC was created to provide
help in civil cases. Most legal problems that poor people
face fall into several basic categories: family law, including
divorce, custody, guardianship, and child-support issues;
housing, including disputes between landlords and ten-
ants; finandal issues, including bankruptey, wills, estates,
and credit problems; employ-

the grounds that without i,
America’s poor will be deprived
of civil Jegal representation. :

We offer a twofold apnswer
First, Aunericans should vealize
that the LSC is not the noble buk
wark of the rights of the poor
that its supporters claim. Its effec-
tveness at serving the poor has
Always been maxred by its pursuit
of a political agenda that wastes
effort and money and at times
works i the longterm detriment

AMERICANS SHOULD
REALIZE THAT
THE LSC 1S NOT
THE SOLE DEFENDER
OF THE POOR THAT ITS
SUPPORTERS CLAIM,

ment law; public benefits; pris-
oner rights; and immigration.
LSC supporters say thar if it
were not for the 1SC, the 1.6
million poor people it assisted
last year would be without any
legal recourse whatsoever. The
itself proclaims its inade-
quacy to meet the needs of the
poor by asserting that dernsnd
for its services vastly outstrips the
300 million provided by the
federal government. The agency
pleads for everdnereasing a-

of the poor.

Second, alternatives o the 18C do exist. Private logal
aid societes predaved federllyfunded legul services by
almast 90 years, and would be thriving today had the lure
of federal money not ensnared many of them, Other alter-
natves flourish in spite of the hostility of groups such as
LSC grantees and the organized bar.

Om a politcal level, the legalservices “movement,” as it
stybes liself, is a Blkyear success story. Since it founding as
part of Lyndon Johnson's “War on Poverty,” it has pursued
its agenda virwally unimpeded. It has withs budget
cuts and 2 challenge to its existence in the Reagan years,
when it waged an extensive “survival campaign.” During
the 1990s, it has enjoyed increasing appropriations. Its
grantees receive an additional $255% million per year (as of

Fall 1995

mounts of money on the bagls of
studics conducted by the American Bar Association
{ABA} and in several states. These studies purport to show
that only a minority of the legal needs of the poor are
being met. The state studies asserted that the range was 14
to 23 percent of need,

Their methodology appears defective, however,
because they fail 1o distinguish between “unmet” and
“u ized” legal needs. Poor people were contacted
mndoz}y by phone, mail, or in person and asked whether
they had problems in various areas, such as housing, ¥
they responded that they had a problem with roaches, for
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nstance, it was counted as an unmet legal need, even if
the person had no ntention of involving a lawyer in solv-
ing the problem. Under the consumer category, the most
frequent problem dted was “turned down for credit.”
Many people are denied credit, but very few hire a lawyer.
Yet, these responses were considered unrnet legal needs.

Misdirecter Even if we took these claims at
face value, it’s not hard to see why LSC resources don’t go
very far, because many LEC grantees have other plans for
their money. Sixteen LSC granwees known as “support
centers” provide virmally no direct legal services to the
poor. They are organized o address specific issues such as
housing, welfare, immigration, vouth, and food. National
in scope, the support eenters often mitiate hngadon far
from their offices. In 1993, the Sen Franasco-based
National Center for Youth Law forced Arkansas to expand
its child welfare systemn, and won $314,107 in legal fees far
itself in the process.

The real agenda of the federal legal-services program is
“law reform.” It is not to serve the needs of peoar individ-
uals, bt to “rescue” the poor as a class from poverty
through liGgated increases in transfer payments. However
well-intentioned, this mission suffers from the same con-
tradiction as the “War on Poverty” itself. The welfare state
has not led men and women out of poverty but instead
creared dependency and a permanent underclass. As long
as the dedicates itself to bolstering and expanding
the welfare state, it will £ail to *meet the needs” even as it
defines them itself.

Nevertheless, federalty-funded legal services pursues its
goal of law reform ¢o effect a redistwribution of income.
Through class-action suits and lawsuits against local, stale,
and federal governments, 18C granwees have won hun-
dreds of billions of dollars in expanded rights to welface,
Medicaid, and food-stamp benefits. In recent years, L3C
grantees have sought 1o protect earlier gains by filing suits
w0 obstruct or stop weltare reform in nearly every state in
which it has been mmpted Yet 2 comgensus seems o
exist among political pardes that the current welfare sys-
tem has been eroding the family and fostering dependen-
¢y for more than a generation. Expansion of benefits
under the corrent system hardly seems like a compassion-
ate cavse on hehalf of the poor.

After years of abetiing dependency by winning more
social welfare benefitk for more classes of people, LSC
grantees have tumed £ pursuits evertly destructive of the
poor. In dozens of cities, the lagaleervices movement has
prevented local public-housing authorities from evicting
drug dealers. LEC grantees have signed up thousands of
alcoholics and substance abusers for Social Security
Disability Insurance benefits. They have also hitigated to

protect aggressive panhandling and to establish the right

tn camp in ity parks and soecis. Some legabservices lit-
gation has undermined parental rights and family cohe-
sion. For example, some LSC prantees have sued 1o force
housing authorities to lcasc apartments 10 unmarried
D.‘Ianl'S-

Bureaucratic structure, The LSC is wedded to provid-
ing services by the so-called “staff attorney™ model, which
is esseniially a bureancratic model. A legalservices office

is manned by lawyers who are employed by the program.

18

Mov 2 1995 9:11 PST Page 3/8

An indigent person walks in the door, describes his or her
problem, and a legalservices attorney decides whether 10
take the case. The LSC grantee is under no obligation to
vender assistance, and often does not. Inst=ad of scrting
priorities in response to individual needs, LSC grantees
may select cases according to their potential for advancing
a sodial agenda,

A PrRIME ALTERNATIVE

In evaluating bow the LIC is doing, it is worthwhile to
look at two groups in Indianapolis that provide legat help
to the poor The Indianapolis Legal Aid Socicty {ILAS)
was founded in 1941 and last year received all of us
$458.000 budget from private sources, privparily the
United Way. The Legal Services Organization of Indiana
(LSOT), on the other hand, was founded in 1966 as part
of the federal legal-services program. Last year it received
24 percent of its §4.5 million budget in grants from the
LSC, and another 12 percent. from other goveriiment
sources.

One might think that the group with the larger budget
does a more effective job serving the poor. Unfortunately,
it does not. In 1964, TLAS handled 6,079 cases while L.SOI
says that it handled 12,347, (A LSOI brochure complains
that it was forced to reject over 6,000 additional cases *due
o budgetary restraints.”) The private group handled one-
half as many cases on one-tenth of the LSC grantee’s bud-

t. That works out to an expenditure of §75 per case for

and $367 for LSOL .

A closer look at these Sgures, however, may point 1o an

even greater disparity. The ILAS figure of 6,070 includes

only those cases that were acamlly contested, whether they
went to trial or not. It does not include consultatons and
referraie. On the other hand, the 1801 figure of 12,347
appezars to inchude brief consultations and the like. It
reported w the LSC that it closed only 1,273 lidgated
cases In 1994!

TLAS materials state that it is non—p«rnsan and non-
ideological” and does not engage in dass-action suits. On
the other hand, LSOY employs a full-time lobbyist and has,
for example, filed a class action suit to stop implementa
ton of Indiana governor Evan Bayh'’s welfare-reform plan.

Another difference is that TLAS does not take cases on
behalf of individuals seeking benefits under government
welfare programs. Publicbenefits cases are a sigmificant
part of the LSOY caseload, and they are sometimes 2eal:
ously pursued. For instancc, LSOI sued Indiana in 1993 to
continue AFDC benefits to 2 parent even though her chil-
dren had been removed from the home because she
failed to exercise responsbility for their care,

LIFE AFTER THE LSC
The most remnarkable thing about the private ILAS is
that it exists at all. Private legal-aid sociedes like ILAS
numbered in the hundreds across the counay unidl the
19605, when the federal government began offering
direct grants to legal aid orgamzadons {Bee sidebar
19). ILAS was in the minority that resisted. Sifice 1

each 1.5C grantee has enjoyed zutomatic refunding. The' o

money flows to the same agencies, often administered by -
the szme personnel, year afteryear The gystem has néver



To: HEARTLAND TEST

From: The Heartland Institute

emploved competitive grant procedures. Only a handful
of programs have been defunded, and the LSC has not
even wied to defund one since 1986, Scant evidenice exists
of innovation or experimeutaton with different
approaches to meeting the legal needs of the poor
Luckily, others within the legal profession are meeting the
challenge. .
Expanded “judicare.” A preferable altermative o the
15C’s staff attorney model is “udicare,” offering legal ser-
vices based on the so-called British Systera. Under judi-
care, an indigent client employs the private agtorney of his
or hexr choics, whe is reimbursed by the government in
accordance with a set schedule of fees, The LSC has fund-
ed onlv a few judicare prograrns, presumably because they
offer litde opportunity to practice so-called law reform.

Fal} 1995
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In 1983, long-nme judicare advocate Samuel Jun Brakel
made his case this way: “What point or purpose is there in
having a separate legalaid establishment for the poor
staffed overwhelmingly by young and inexperienced
lawycrs, armed with a socio-political agenda and a whole
folklore about what poor clients want, need, or what is
good for them? Why patronize low-income people in this
way? Why deprive thom of the diversity of views, practices,
and talents that abound in the private sector? Why deny
them the right to choose their own lawyers? In no other
area of social or human service that [ arn aware of have we
made such a concerted, almost perverse, effart to avoid
using the resources already existent and available.”

In South Carolina, the L3C funds a judicare Pnﬁnm
called Legal Services of the Fourth Judicial Districe. This i
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an excellent model for private legal aid to the poor.
Covering six counties, the program contracts with fifty-two
private aitoroeys who receive referrals from a staff mem-
ber in each county. According to the South Caroling Bar
Foundation, last year the other five LSC programs in the
state budgeted between 42 percent and 50 percent of
their resources 1o direct client services, whereas the
Fourth Judicial District group budgeted 68 percent.
Executive Director Robert Adams claims that he offers
better service, 0. By offering the sexrvices of 52 panel
attorneys, we feel the clients have access to a diversity of
legral expertise mstead of imiting them to a few stalf attor-
neys.” Adams alsc points out that new attorneys starting

AN EXPANSION OF
PRO BONO 15 ALREADY
" UNDERWAY, AND
THE LEGAL PROFESSION

IS AGGRESSIVELY
PROMOTING IT.

practices in small communities have benefited and have
seen clients veturn as paying clients. Adams also notes that
“our program has never been involved in class action suits,
ahortions, or fee generating cases.”

Pro bono Jegal work. While overstating legal needs of
the poor, LSC proponents understate services that are
already available, particulardy in the amount level of g7
bono legal work. Pro boneis a shortening of o bono publico
which means “for pubbc good.” It refers to legal help ren-
dered to a client by a private attorney for na foc or a
reduced fee. '

The LSC underplays the amount of free Jegal work that
is done in order to aggrandize the agency’s importance.
In May 1995, LSC chairman Douglas Eakeley and 150
president Alex Forger testified in Congress that 130,000
attorneys do g bono work, But this figure is the number
of attorneys who are formally envolled in organized pro
bono programs affiliated with LSC grantecs.

The actual number doing frv bone work, including
work on an ad hoc basis, is much higher, Although no
national smdy exists, studies in individual states provide
some useful daa A 1991 study by the State Bar of
California reported that 64 percent of its members
engaged in some form of voluntary, uncompensated legal
work. A 1994 New York Smre Bar Association report put
. the figure at 49 percent. The Amenican Bar Foundation
places the towml number of attorneys in the United States
n 1995 at 896,000, If one adopts a rather conservative
assumnption that as least 40 percent engage in pre boro
work, the number is 358,400, between two and three times
the number cited by Eakeley and Forger.

. Bakeley and Forger went on to testify that “jm bono sex-

20’
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vices from private attorneys are at an allime high pri-
watily because of the efforts of the organized bar, the
L5GC, and local programs to involve private attorneys in
the delivery of legal services,” They were correct in point
ing out that o bona is at an all dme high, but wrong o
award the LSC a cantral role. During the 1980s, the ABA
put & new stress on attorneys’ pro dome obligation. A 1988
ABA resoluton asked all attorneys to devote at jeast 50
hours per a year. An ABA directory of pro bono programs
published in 1984 had 300 entries. The 198394 edition
contained over 900 programs and indicates that no more
than 375 of the programs are substantially supported by
LSC grantees. (Some grantecs are involved with more
than one program.) Thus, the majority of pro bone pro-
grams would st without the LSC and they arc today
more numerous than all the programs existing in 1984,

The LSC’s involvernent with pre hone largely stems from
a somewhat modest atternpt in the 1580s by the Reagan-
appointed 1.5C board to provide compettion to the staff-
attorney system. Grantees were required to establish a “pri-
vateattorney involvement program,” on which they must
spend 12.5 pereent of their annual federal grant. The alg-
tude of the legal<ervices “movemnent” toward 7 bono has
often been hostile. Some LSC oo Jome programs are noto-
ricusly inefficient For instance, Legal Services Organi-
zation of Indiana managed 1o spend $408.867 in 1994 on
a program that supposedly relied on voluntary help. It
closed just 668 cases at an average cost of $612 per case.

Legalservices groups can only assist clienis whose
annual income is within 125 percent of the poverty level,
Often, individuals cannot afford a lawyer, but haw
incomes which exceed this level. For example, Bay Arva
Legal Services, the LSC grantee in Tampa, Florida, was
turning away a hundred legitimate cases a week hecavse
the clients earned ton much. In response, 35year-old real
estate attorney Mike Bedke sought to address the problem
by launching the Gourthouse Assistance Project. Except
for office space provided by the Clerk of the Hillsborough
County Court, the progmm receives no government sup-
port. It 1s staffed by volunteer attorneys who help 300 indi-
viduals per month right in the Courthouse on a first
come, firstserved basis. Attorneys answer guestions, help
people fill out forms, and tell them whiat to expect i
court. According to Bedke, “A lot of times we don't even
have to help them file a lawsuit. It's a matler of resolving
a dispute over the phone, writing a lewer for them, gr
directing them to a particular agency.”

Bedke, a board member of Bay Area Legat Services,
says that Bay Area directors wortied that the new program
would compete for resources, bur that he has found a
“new class” of volunteers to staff the project. Bedke ax-
plains that many attorneys felt that Bay Area represented
“welfare queens” and that they are much more willing m
help clients who have jobs and are ying 1o get ahead.
Through his position as chairman of the ABA’s Young
Lawyers Division, Bedke has been sseking to spread the
program to other citics; 30 far 14 have emulated the Tam-
pa project. Another two dozen have expressed interest. |

Bedke says part of his inspiration came from 2 sixiesic
old Richmond, Virginia, project aimed specifically st e

working poot. Hunton & Williaros, the largest iaw Gt -
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southeastern United States, opened an office in a base-
ment i a distressed Richmond neighborhood.

Last year, the office handled about 600 client represen-
tations for a flat $50 fee, plus cut-of pocket expenses. For
every reduced-fee client representation, the office han-
dled two ta three more consultations free of charge, usu-
ally resulting in some resolation short of legal action ora
referral to another agency. Clients may earn up to bwice
the L3C eligibility level, although eligibility is not strenu-
ously investigated, freeing time for the staff to work on
actual cases. According to George H. Hettrick, a partner
in the fixin, “We believe the $50 fee is 2 good thing for the
client. That person feels like a real client and not the
recipient of charity. When people are given dignily, it fos
ters a more successful lawyer-client reladonship.”

The Hunton & Williams office in Church Hill receives
po goverament support whatsoever. It is staffed by 60 of
the firm’s lawyers, who put in an average of 40 to 60 hours
per year. The office handles housing, family, and

guardianzhip cases, three types of cases shunned by pri-

Falt 1995
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vate atiormeys. In the housing category, the office not only
handles landlord/tenant disputes, but also clasings for
first ime horme buyers, and the closings for the new own-
ers of homes built or rehabilitated by Habitat for
Humanity and other housing programs,

Alternative dispute resolution. More and more poor
people are avolding Iegal services altogether by turning to
Alternative Dispute Resolution {ADR). Informal ADR
procedures like concdliation, arbitration, and mediarion
have enjoyed explosive growth in recent years,

The programs run the gamut from taxpaversupportéd

affiliated with stare court systems to privaes,
neighborhood programs. In New York, all 62 counties
now have a2 Community Dispute Resolution Center. Fach
center is a private, nonprofit agency with a contract with
the state court system. The program was established in
1981 with the support of both liberals and conservatives in
the state legislature. By 1988, every county had one. Each
currently receives up to 50 percent. of its budget from the
state. The balance is raised from local governments and
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private sovrces, fike the United Way, New York will pro-
vide a wowl of $3.1 million for fiscal year 1995,
Administered by a staff of four in Albany, the program
depends on 2,254 truined volunteer mediators from all
walks of life, including housewlver and retirees. Most are
nonlawyers: By any measure, the statistics quoted by the
program’s siatewide office are impressive. In fiscal year
1994, the centers conducted 25,015 conciliations, media-
tions, and arbitrations involving 63,210 people. The first
step is condlianon, where an attemnpt is made 1o work out
the problem by phone or mail. If
that doesn’t work, the parties

Nov 2 1995 3:14 PST Page /8

referrals from state courts.

Ome doesn’t have to live in New York to 12ke advanmgt
of ADR. “Meighborhood justice centers” now exist m
many urban areas around the country. Some yeceive sup-
port from local governments and some are privatety fund-
ed. Some receive veferrals from local courts and some do
not. What they have in commoa is a minimum of bureau-
cracy and a reliance on volunteers to serve as thirdparry
referees. The federal role in the development of these
institutions is instructive. In 1978, the Justice Department
dispensed [8-month seed grasitk
to three neighborhood justicé

actually meet face-toface with a
mediator present. Tn 79 percent
of the matters that reached the
mediation stage, a voluntary
agreement was reached. If there
is still no resolution, the pardes
go to arbitration.

In fiscal year 1994, It wok 16
days from the intake to Bnal dis-
position for the average single-
berring case and 41 days for the
average multi-hearing case.
There were 13,609 cases invole

TO INCREASE ITS
OWN IMPORTANCE,
THE LSC UNDERFPLAYS
‘THE AMOUNT OF
FREE LEGAL WORK
DONE BY U.S. LAWYERS.

programs in Kansas City, Adants,
and Los Angeles. Smaller granis
were also prowided for another
year of operation. Butin contrast
w the auntomatic refunding en-
joved by L.3C grantees, the pro-
grams were on their own in the
third year. The programs su-
vived and centers in other cities
blogsomed with no federal seed
mopey at all. Today, there die
several hundred cormmurnity and

ng a sngle hearing and just 623

requiring more than one. The average time per media
don or arbitration was onc hour and 11 minutes, The
average cost to the state for each case sereened as appro-
priate for dispute resolution was $68. The average state
oost per conciliation, mediation, and arbigation was §121.
The centers reported $2,919,276 awarded in fiscal year
1994 in restitution and through mutual agreements. The
average award per case was §788.

The centers are open to anyone. State courts make
both voluntary and mandatory referrals, accounting for
about half of the caseload. Clients may seek advice from
Tawyers, but very few disputants use them. A review of the
disputes handied shows that they include those common
to the poor. Thirtyfour percent involved allegations of
harassment, 24 percent alleged breach of contract, 7 per-
cent housing, 7 percent interpersonal disputes, 7 percent
assault, 4 percent personal or real property, and 4 percent
custondy, support, or visitarion.

Interestingly, many dispute-resotution programs han-
dle minor criminal cases. Thus, the approach to dispute
resolution is comprehensive, Its goal is to prevent the esca-
lation of problems, espedially among people who konow
each other. A muwally acceptable resolution of a simple
trespass case can prevent an assault later on. Sixteen per-
cent of the disputes were between neighbors, 15 percent
between acquaintances, 13 percent between tenants and
andiords, 9 percent between consumers and merchants,
6 percent between family members, 4 percent besveen
former boyfriends and girlfriends, and 4 percent berween
BAngers, '

According %0 the Nadonal Institute for Dispute
Resolution, 27 states have formally incorporated vanous
ADR methods into their court systems, up from just 10 in
1980. The National Center for State Gourts reports that at
least 1,200 programs arcund the nation are receiving

9

neighborthood justice centers.
The National Association for

Cormnmunity Mediation has 150 programs in 87 states.

Services by nonlawpers. Along with ADR, nonlawyer
practice (NLP} is growing rapidly. Independent parals-
gals and other speqolists are performing tasks presiously
reserved for Jicensed attorneys. Nonlawyer practidorers
handle such matters as uncontested divorces, wills, estates,
bankrupicies, real esmte closings, child custody and sup-
port, and immigration problems. They appear before 38
federal agencies. Many LSC-eligible clients take advantape
of these services. Help Abolish Legal Tvranny (HAIT), 2
Washington-based legal reform advocacy group, estimates
that 5,000 independent paralegals (paralegals not
employed by an attorney) are curvently working in private
practice.

There would be more if not for the bitter opposition of
state bar associations. These powerful groups lobhy for
“unauthorized practice of law™ (UPL) statutes, which are
an the books in every state except Aritona. The vast
majority of UPL complaints are not filed by dissatisfed
consumers, but by members of the bar. Not only bas fox
profit NLP been targeted for formal complaints, but also
individuals and non-profit organizations thar have been
helping the poor. The most celebrated case is tidt &f
Rosemary Furman, a legal scoretary who éscapied gmﬁé?tﬂ
jail in the mid-1980s. Her crime was {0 charge a sthall f&&
for helping battered women fill out civil protection ordiirs
and divorce forms. HALT says that it gets an average of
two calls per week from nonlawyers being investigated ar
charged under UPL. .

The LSC has fought competition from nonlawyers, In
Jacksonville, Florida, nonlawyer Susan Longley opetater
American Legal Clnic, Inc., now kriowii 58 AIREDEdE. .
Documents Clinic, Inc. Among oﬁmfmﬁgﬁ;s T3
assisted people in the preparation oftihéﬁé?’iﬁ
ruptey filings. She handled a filing for Santird B
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$218, sving her home from foreclosure. facksonville Area
Legul Aid, Inc., an LSC grantuu, soan after launched a suc-
cessful UPL action against Lnngley and in December
1994 was awarded $5.316.20 in legal fees even though the
judge found that the chient had not been harmed in any
way. :

In respanse to the NLF phenomena, the ABA formed
a Commussion on Nonlawyer Practice scheduled 1o make
z report in 1996, but most state bar association officials
remain dezadset against any increased role for NLP. Most
argue that cliems are put at risk by nonlawyers handling
legal problems. But former New Jersey Bar President
Thomas Curtin was quoted in the july 3, 19956, Lawyers
Waekly, 1 have no difficulty saying my pasition is protect-
ing the interests of lawyers. Why is the ABA, an organiza-
tioa that is mpposed 1o working.for Jawyers, trying w find
work for nonkawyers? That is not the business of the ABA.
This is the American Bar Association, not the American
Paralegal Assocmtion.”

Doitvourself. In her unsurcessful fight to offer legal
services, Longley was also enjoined from using any com-
puter program or legal form designed for use by attor-
neys. It is casy to see why lawyers are comcerned about
these tools. Seifhelp legal publications and computer pro-
grams are enjoying expanded sales. Ralph Warner, the
editor of NOLO Press of Rerkeley, California, estinates
that how-to legal publications are now a $5(0 million busi-
ness. Ome of NOL(O's most popular tides is “How to File
for Bankruptcy.™ Another is “Plan Your Pstate.” Irs most
popular software package, allowing individusls to create
their own wills, sold 60,000 last year.

WHAT TO Da?

The best thing ke government can do for the poor is
1o do away with the Y.5C. T}mmgencywon tgo willingly, so
Congress shauld abolish it Additionally, care should be
exercised in replacing it with some:_hing else. The poten-
tial of umintended consequences is a ceniral Jesson of the
last 30 years. A number of ideas have been proposed, but
should be discardecl:

» “Reform™ of the Legal Services Corp. No new regula-
tions or restrictions can reform a program founded on a
flawed premise (see sidebar page 21).

» ‘A federal judicare program, The last thing the country
needs is Medicare for lawyers. State and locallyfunded
judicare programs are worthy of support, particularly in
rural areas,

* Block grants to the smtes. Preferuble to the present
LSC-gramnt systern, they may be wseful during a phase out
of federal funding. Block grants pose the danger, howew
e, of preserving a federal role in legal services.

. Mandatory pro bono. Pro boma should not result from
coercion. It is a violation of atrorneys’ free associaton
rights and undercuts the voluntary spirit necessary for suc-
cessful gro bono work.

How then should the legal necds of the poor be mer?
First, it should be recognized that there are certain needs
the poor don’t have. Without deep pockets, they seldom
getsued. When injured or harmed due o the pegligence
of others, there is no need for a maxpayer-provided lawyer.
All a victhm hazs 1o do is 10 caH the number on the televi
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sion scréen. Plenty of private lawyers await with open arms
to take contingency cases.

Second, it should also be recognized thar many of the
present legal problems of the poor do not require lawyers.
Deregulation of the legal profession will prowide dispro.
portionate retief to the poor. ADR and NLP are well st
ed for many of the kinds of probleros the poor encounter.

Third, Jegal needs which actually require a lawyer
should not be established on the basis of selfserving and
nonsensical studies sponsored by federal grant recipients.
It may be impossible to quantify legal needs in the first
Place. Tn our lawyerich sociery, legal problemns are what.
ever clever lawvers decide to bring forth, Actual needs car
only be established by poor people themselves exercising
free choice. A federal income-tax deduction for pro bono
work would help muke the spstem clientbased, rather
than attorney-based. Such an incentive was propost_d by
GOP Congressman Henry Hyde of linois in the czuix
1980s with a monetary cap on the mwial deduction.

The good news is that an expansion of v bone work is
already underway and the legal profession has beer

aggressively promoting it, notwithstanding ABA support
for the LAC. Ending the federal legalservices program:
would further oblige attorneys 1o assist the poor. The exis-
tmcc of a federal program has undoubtedly prcmded
in their own communitics. A federal income tax deduc—
tion is not a panacea, however. The success of pro bono
should not be dependent on the avatlability of a wx
deduction, but on a renewal of the whintary spivit nf
members of the bar.

Many attorneys will be more likely to engage in po bono
in a structured program, and there are many areas where
2 storefront, walk-in office would a memendous conve-
nience for the poor and wurhng poor. As is being demon-
strated in Tndianapolis, a private msttution can scrve the
poor better than a public one. We should work 1o restore
the ethas of the private legalaid society that not depeh-
dent on government funds.

Indeed, the private legalaid society can serve as # use-
ful model for 1.5C grantees if they should losc federal
funding. The wransiton 1o a nonfederal system will not be
toraultaous. As noted, LSC grantses already receive $255
million from nonkSC sources: Unlike other federal pro-
grams, LSC grantees may carry over surpluses each year,
and some programs have significant reserves socked away.
A simple policy decision w stop doing classaction suits,
publichenefits cases, advocacy, and lobbying would allos
most gramees to help more poor individuals, even on 2
reduced budget. If programs are teuly providing a valy-
able service, they should he able to raisé money locally.

Ultimately, legal services for the poor canndt be sépy-
rated from Jegal sexvices for everyone. Problems of ##fdrd-
ability and accessibility are not limited to the poor or
working poor. Our society threatens to become “overrun
by hordes of lawycrs, hungry as locusts,” as Warren
Burger, the late chief justice of the Supreme Court, pus it
Reducdng litigation and lowering its cosl thmugh torz
reform and other measures would BeERR s
Getting lawgers our of lives of Axmnca'ﬁs; i" HiH
poor, is the rcal point. P




