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An Essay on 
the Trid by Jury 

by Lysander Spomtr 

F or more than six huudred years-that 
is, since Magna Carta, in X415,-tiere 
has been no clearer principle of En- 

glish or American constitutional law, than 
that, in criminal. cases, it is nat only the dg,ht 
and duty of juries to judge what are the facts, 
what k the-law, and what was the moral 
intent of the accused: Ztut fht if aIs0 fhtir righf, 
and the!? pfimary apld piamunf duty, tojz~dgeof 
the justice if fhe Jaw, und if0 hold all luws inzwlid, 
that are, in th& opinim, unjust ar q3pmive, and 
ull pemm g-u&kfs in violcrting, w rf?sisfing the 
executi#a q, such laws. 

Unless such be the right and duty of 
juemis, it is plain that, instead of juries Mng 
a “palladium of libetiy”-a barrier against 
the tyranny and oppressk~n of the govern- 
ment--fheyarereal~ymeretools~its hands, 
for carrying into execution any injustice and 
oppresskm it may de&e to have executed. 
_ . . 
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Any government, that is its own judge 
of, and determines authoritatively for the 
people, what are its own power over the 
people, is au absalute government of course. 
It has all the powers that it chooses to exer- 
cise. There is no 0theMr at least no more 
accurate-definition of a despotism than this. 

On the other hand, any people, that 
judge of, and determine authoritatively for 
the government, what are their OWR liberties 
against the goverumeM, of coutse ret&n all 
the liberties they wish to enjoy. And this is 
fkedmn. it least, it is freedom to Gem; be- 
cause, ahhough it may be theoretically im- 
perfect, it, nevertheless, corresponds to their 
highest notions of freedom, . . . 

The question, then, between trial by 
jury, a~ thus described, and trial by the 
gcwermnent, is simply a question between 
liberty a+d despotism. The authority ta judge 
what are the powers of the government, and 
what are the libertks of the people, must 
necesssarily be vested in one or the other of 
the parties themselves-the government, or 
the people; became there is no third party to 
whom it can be trusted+ q 

Lysuader Spoowr was d 19t?z-ce~~tu y Amkan 
luwyu. This is m excerptfim Jib work An Essay 
on the Trial by @y, publish in 1852. 
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