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The Tobacco Deal:
Myths and Misconceptions

by Robert A, Levy

The deat being forced on tobacco companies,

whether it is the origingl negotiated agree-
ment or one amended according to President
Clinton’s liking, is manifestly unconstitutional
and nothing less than an attack on the rule of
law.

7 In the original “Proposed Resolution,” nego-

tated by a coterie of state attomeys general,
plaipnffs' lawyers, and public health advacates,
the indusiry agreed 1o disgorge $370 billion in
monetary damages to various parties, pay addi-
tiongl penalties if specified reductions in youth
smoking da not cecur, submit to Food and Drug
Administration regulation of nicotine, cease all
vending-machine sales of tobacco products, and
rein in certain marketing practices allegedly tar-
geted at children. In return, tobacco comp'anies
would be immune from punitive damages for
their past ¢onduct and from new class action
lawsuits. Individuals could still sue, subject 1o a
¢ap on compensatory damages. The sertlement

if approved, would wipe out claims by morc,
than three dozen state and local governments for
Medicaid reimbursement.

In September, President Clinton weighed in
with his version of the sweeping tobacco seftle-
ment. Clinton embraced parts of the deal but
repudiated others. Specifically, the president
wants the FDA to have more or tess plenary reg-
ulatory authority over tobacco produets. He alse
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wants tougher restrictions on advertising,
greater disclosure of secret industry documents,
anq a stiffer poice tag than the industry had bar-
gained for. Instead of $370 billion in tax-
deduciible payments—estimated to cavse the
price of a pack of cigarettes to rise by about 62
F:ents—Climon propased a £1.50 per-pack
increase over ten years. Part of the increase
would arise from unspecified rondeduciible
payments by the industry; the rest would depend
pn penalties for not meeting targeted reductions
in youth smaoking. As to big tobacco’s partial
immunity from litigation, the president was
uncharacteristically silent, apparently content 1g
leave such legally and politically sensitive
details to Congress,

Obviously overlooked in the president’s eval-
uation is this troublesome complication: The
deal in the making—cither the *Proposed Reso-
l%nion” or Clinton's adaptation—is unconstitu-
tional. Indeed, no legisiation in recent memory
transgresses so many fundamental constitution-
al prineiples, Most important, the settlement
expunges the industry’s right to due process,
.;bout which more in a moment. Further, it pun-
ishes tobacco companies by legislative fiat
despite the constituticnal prohibition on bills of
attainder, [t abridges the industry's First
Amendment rights of free speech, impermissi-
bly obstruets litiants sceking redress through
_the courts, takes the property of cigarette vend-
lpg-machine companies without just compensa-
uen, and delegates unprecedented legislative
guthon’ty to the FDA. Mareover, the settlement
intercedes in product liability cases that have
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long been the prerogative of state goveroment,
thus exercising power beyond that enumerated
in the Constitution and flouting our system of
dual sovereignty.

Those are just a few of the problems. Mean-
while, the public secems blissfully unaware of
the pernicious effcels should the proposed $¢t-
tlement be approved. So here is 2 wake-up call.
Perhaps it will dispel some of the myths and
misconceplions surrounding the insidious deal
with which the administration and Congress
will be tinkering.

Myth #1: We can ignore the
constitutional infirmities if the
industry consents to them.

The argument goes like this: 1f tobacco com-
panies voluntarily enier into an agreement afier
extensive megotiations, why shouldn’t we
respect their decision? We shouldn’t for two
reasons: First, the sestlement purports to bind
parties wha did not participate in the nepotia-
tions. Second, there can be no reai consent at the
point of a gun.

For starters, the praposed settlement affects
future litigants, who had no representatives at
the bargaining table. When parties are injured,
the torl system permits them to seck recovery
from those who causcd the injury. While legis-
latures can aller the rules at the margin (for
example, they can eliminate pumtive damages),
they cannot cut inlo the ireducible core that is
our due-process right. The cumulative effect of
immunitics conferred by this settlementi—no
class actions, no punitive damages for past acs,
a limit on compensatory damages— gocs 100 far.
By foreclosing adequate legal remedics, those
restrictions have the practical eftect of denying
access 1o the courts.

Also without representation st the negolia-
tions were vending machine operators, whose
sales of tobacco products are precluded by the
settlement; some nenparticipating tobaceo com-
panies; and, of course, yei-to-be- formed compa-
nies, which must either agree to the settlement
or piace substantial sums In 3cTOW for 35 years
to ensure that they will be able to pay damages

if awarded apainst them. That “choice” raises
obvious due-process concerns, Morcover, Con-

press 18 simply not authonized 10 compel private
companies to escrow funds for satisfaction of
potential judpments arising out of state tort law,
Any such statatory requirement makes a mock-
ery of the principles of federalisin and limited
national government.

With respect to those tobaceo companies thal
did participate in the settlement, their involve-
ment and signatures by no means equate to con-
sent. Either such companies coukd join the set-
ttement of they could mount an expensive, time-
consurning, and ultimately futile chatlenge to
nearly 40 Medicaid recavery suits, litigated
under a perverted system of Jaw that effectively
foreclosed every line of defense. Here’s how
that choice came aboul.

Over four decades, afler thousands of claims,
smokers had not collected one dollar of dam-
ages for a smoking-related illness. Juries under-
stoad—even if state attorneys general taday do
not—that we are free lo use whatever legal
products we wish, but if we assume the risk we
must bear the consequences. As juries were
reaffirming that basic rule of Jaw—known as
the “zssumption-ofrisk” dectrine—state Med-
icaid programs were coming under intense
financial pressure. Of course, states were enti-
tled 1o sue the tobacco companies for recovery
of Medicaid outlays supposedly traceable to
smoking; but the states bore the same burden of
proof as the injured smoker and they were sub-
ject to the same defenses including assumplion
of risk. Unwilling to raise taxes and unable (o
prevail in court, the states came up with a cre-
ative solution: they simply climinated assump-
tion-of-risk as a defense i Medicaid recovery
suits and, for good measure, applied the new
rule retroactively so that it would affect ciga-
rette sales made decades earlier.

While they were a1 it 1o head off any possi-
bitity of an adverse jury verdict, the states abol-
ished the requirement for proaf of individual
causation. Instead of demonstrating that a par-
ticular claimant’s iliness was caused by his
smoking, all the stares had 1o produce were
aggregate statistics showing that certain injurics
were more prevalent among smokers than non-
smokers. Tobacco companies, under the new
regimen, would thus have to pay for treating
burn victims who fell asleep with a lit cigareule,
cancer victims who never smoked, and even
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offspang 18 no' more than a bald transfer of
wealth from a disfavored to a favored group.

Even if tobacco campanies were held
accountable for all smoking-related public
health costs—including publicly funded med-
ical care, group life insurance, sick leave, nurs-
ing home care, and lost payroll taxes—the
excise (ax on clgaret{es generates revenue o the
government in excess of those costs. Thus, if
any wealth transfer is justified, it would be from
those smokers wha are covered by Medicare
and Medicaid to those smokers who are not. The
typical smoker, who is not on public assistance,
has paid his share of public health costs, and
then some. By contrast, the nonsmoking taxpay-
er, presumably the financial beneficiary of the
tobacco settlement, has not been burdened and
should not, thercfore, be rewarded.

The first comprehensive analysis of the social
cost of smeking was published in the Jourral of
the American Medical dssociation wm 198% by a
team of researchers from the RAND Corpora-
tion.3 The RAND study established the frame-
work for subsequent research, setting forth two
key principles. First, if a smoker does not die
from a smaking-reiated illness, he will die from
something else. Accordingly, the relevant social
cost is not the gntire amount spent on his illness,
but the difference between the ameunt spent and
the amount that would otherwise have been
spent if he had not smoked. Second, premature
death from smoking can produce long-term
financial benefits in the form of lower retire-
ment costs and reduced nursing home care.
Those benelits are an offset to cutlays for med-
ical care, sick leave, and group life insurance.

Researchers at RAND concluded thai the
public health cost of a pack of cigarettes in 1986
dollars was 15 cents, The Congressionat
Research Service updated that estimate to 33
cents, in 1993 dollars.® Smokers were then pay-
ing an average of 33 cents per pack in excise
taxes—=60 pereent more than the costs they were
imposing. In a separate study, Duke University
economist W. Kip Viscusi reworked the RAND
data and found that medical care, sick leave, and
group life insurance cost approximately 51
cents per pack™—stll lower than the excise tax,
even without offseting for retirement and nurs-
ing home savinps. With ali expendirures and
savings factored in, the total extemnal cost per

pack, according to Viscusy, was 253 cents—
less than half of the prevailing 53-cent tax.

Thus, when it comes {o reimbursing the pub-
lic treasury for health costs associated with
obacea, the essential premise of the settlement
is wrongheaded. Any fair-minded assessment of
the public burden must take into account, first,
the excise tax receipts that already compensate
for smoking-related health cosis and, second,
the costs that the public weuid otherwise have
incurred if the smoker had not smaoked. Quite
simpty, tobacco companies and their customers
have more thar paid their way. Indeed, federal
and state governmenis have benefited hand-
somety from excise tax collections, and therein
lies ane reason they have been unwilling to
make cigarettes illegal.

Myth #5: A legislated
settlement is the only way to
resolve this serious problem.

Disputes between private parties must nat be
resoived by legislative fiat, The settlement
emerged after secret negotiations involving
defendants with the boot of government resting
on their necks, state attorneys general who seek
te replenish their Medicaid coffers without
imposing unpopular tax increases, and advoca-
cy groups that have subordinated the ruie of law
to their professed health concerns. Our courts,
not our legislatures, are constituted for the reso-
lutionn of such disputes. They are the proper
forum to adjudicate the one legitimate argument
for holding a tebacco company liable notwith-
standing @ consumer’s decision to smoke: a
smoker is not free to choose if he relies on
fraudulent advertising or if he is addicted as a
minor and usable to quit once ke is capable of
appreciating the risks.

Weighing apainst that argument, however, is
evidence that 46 million people have quit smok-
ing. Moreover, as tobacco critic Richard Kiuger
concedes: “Whether one categorizes smoking as
a...vice, a dependency, or an addiction, it was
commonly known—and had been for decades—
10 be hard to stop once begun. Nor could anyone
say for ceriain how much of a daily dose served
10 induce addietion; tolerance differed from per-
son 1o person.” Kluper concludes that there is no
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basis to “claim that the cigarette makers had
massively imposed an intentionally addicting
product on an innocent public that bad little
knowledge or choice in the matter,”8

The hazards of tobacco were well-document-
ed as long as 400 years age. Indeed, throughout
this century incessant warnings have emanated
from thousands of health publications, medical
professionals, and govemnment entities. By the
1920s, 14 states had actually prohibited ciga-
reties. Printed health wamings appeared on
every pack of cigarettes lawfully soid in the
United States for the past 30 years. To be
unaware of the danger of tobacco is to have
been hopelessly oblivions.

In any event, those are the claims and coun-
terclaims that should be resolved in court. Our
adversarial system—including evidence, trial,
and jury verdict—must be permitied to function.
Smokers, insurance companies, and the industry
should fight it out, applying traditional princi-
ples of tort law. State Medicaid systemns may sue
like any other insurer; but they are subject to the
assumption-of-risk defense and they must prove
case-by-case causation and damages. If a plain-
tiff can show that he was defrauded, unaware of
the risks, and addicted by the industry’s decep-
tion, then he should prevail. But the rules must
be objective and evenhanded—1he same fules
that are applied against any other defendant.

As for Congress, if it truly wants to discour-
ape tobacco consumption, it can start by elimi-
nating the industry’s subsidies. There can be no
rational explanation why the Department of
Agriculiure expends tax dellars in promoting an
activity that the FDA is attempting 1o inhibit.
Despite that unassailable proposition, we are
treated to the spectacle of Dan Glickman, secre-
tary of agriculture, announcing to the applause
of North Carolina tobaceo farmers—two

months after the partics signed the “Propesed
Resolution”—that “{aJur support for the 1cbac-
€0 program is as strong as ever.™

"Regarding tobacco and its dangers, the pri-
vate sector is capable of gathering and dissemi-
nating the requisite information. Then, based on
that information, we can each decide whather to
purchase a particular product, The controlling
principle is the one laid down by former Senator
George McGovern, who lost his daughter to
alcoholism and thus knows firsthand what can
transpire when a risky product is abused. Sena-
tor McGovern points to “those who would deny
athers the choice to eat meat, wear fur, dnnk
coffee or simply eat extra-large partions of
food.” He cantions that “the choices we make
may be foolish or self-desiructive [but] there is
stify the overriding prnciple that we cannot
allow the micromanaging of each other’s lives.
... [W]hen we no longer allow those choices,
both civility and common sense will have been
diminished, 19 O
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