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The Tobacco Deal: 
Myths and Misconceptions 

by Robert A. Lay 

T he *eat being forced on ,abacco cornpanics, whether it is the original negotiated agree- 
ment or onr amended according to Presider,, 

Clintan’s liking, is manifcrtiy uneonslinnional 
and nothing less ,han an snack on the rule of 

law. 

In [he o+xd “Propoied Resolution.” nego- 

riated by a coterie “f state attumeys genera,, 

plaintiffs’ Ianyen, and public hcalrh advocates, 

the indurlv agreed to disgorge $370 billion in 

maneiary damages to various parties, pay addi- 
tional penalties if specified reductions in youth 

smoking do not occur, submit to Food and L)mg 

Adminirtration regulation of nicotine, cease all 

vcndiq-mnchine sales a~tobacca products. and 
rem m Cenam marketing praclices allegedly tar- 

geted at children. In rrtum, lobacco companies 

would be nmwnr from punitive damages for 

their past CO~UCI and from new class action 

Iawsuils~ Indhvidualr could still sue, subject lo a 

cap on compensatory damages. The wtlement, 
if approved. would wipe ““1 claims by more 

Ihan ihrw dwrn sra,e and locai governments for 

Medicaid reimburremcnt. 

wmls tougher restrictions on advertising, 

greater disclosure of secret industry documents, 
sod a stiffer price tag than the industry had bar- 

gamed for. Instead of $370 billion in ,a- 

deductible paymems--estima,ed to ca”se the 

price of a pack of cigarenei to rise by about 62 

cents-Clinton proposed a $1.50 per-pack 

incrcas~ over ten years. Pan of the increase 

would arise from “nspccitied nondeductible 

payments by !he industry; the rest would depend 

on penalties for not meeting targeted reductions 
in youth smoking~ As to big tobacco’s pan% 

immunity from litigation, ihe president was 
llncharacrerinlicaliy silent, apparently comem 10 

IC~YC such legally and politically sensitix 
derails to Congress. 

In Srptember, President Clinton weighed in 

with his w&n ofthe sweeping tobacco senle- 

men,. Chon embraced pans of the deal but 

rrpudnred others. Specifically. the president 

x’an~, the FDA to hwe more or iess plenary reg- 

ulatory authority over tobacco producrs. He also 

Obviously overlooked in the president’s eval- 

uation is (his lroublesome complicniion: The 

deal in the making--cither die “Proporcd Rero- 
IuII”“” or Climun’s adaptation-is “,xo,,s,i,,,- 

tional. Indeed. no lrgislatio” in recent memory 
transgresses so many fundammtal constiturion- 

al principles. Most impanant, Ihe rertlemrnt 

expunges the indusny’s rigtM lo due process, 
abo”? which more in a moment. Further, it pun- 

ishes tobacco companies by irgislative fiat 

despite the constiflltion.4 prohibition on bills of 

artaindw If abridges the indurrry‘s First 

Amendment rights of frrc speech, impennissi~ 

bly obsrmcrs litigants seeking redress through 

the COURS. takes rhe oroocn~ of cirareue vcnd- ._ I 
iobrr, LF”J ii mi”“/dh” in co”r~ir.,ion”, r,udier ing-machine compa&s without just compenra- 

2: he mo ,nmr”,r “ml umimr ojthe co,0 Poiicy LVXI, and delrgates uoprecedenred legislative 
~“,WiS. “mhacc” Mtdicoid Li,igu,iw: Ewflng authotiry to the FDA. Moreover, Ihe settlement 

I‘, IhP Rde OJlr”M’. ” mwrccder in product liabiliry cases that have 

An 

long bee” the prerafjativc of slate g”vcm”l~“t. 

thus exercising power beyond that ,etl”merated 

in the Constitution and flouting ON system Of 

dual sovereignly. 
‘fhorc arc just B few oftbe problems. Mean- 

while, the public sccmr blirsf”lly “nii\rart Of 

the pernicious effcc& should die propojcd X- 

tlemenc be approved. So here is P wake-up call. 

Perhaps it will dispci sorv? of Ihe myths and 
misconceptions surrounding rhe insidious deal 

with which the administration and Congress 

will be tinker”% 

gress is simply not authorized to compel qrivate 

companies to CSE~OW funds for satisfactmn of 

polentisl judgments arising out of siafe ton law. 

nny sqh stawmly requirement makes a mock- 

ery of the principles of federalism and limited 

national gavemms~i~. 

wi,,, rcspec! 1” dlose tobacco comp;miec lhal 
did participate in the seltleo~nt, ill& involve- 

ment and signalores by no means eq”ate to con- 
sent. Either such companies could join the set- 

,,ement or ,hey could mount an expensive. tlmc- 

consuming, and ultimately futile challenge to 

near~v 40 Medicaid recavcry s”its. litigated 

““de; a perverted system of law that effectively 
forec,osed every line of defense. Ha’s how 

that choice came aboul. 
Myth #l: We can ignore the 
constitutional infirmities if the 
industry consents to them. 

The argument goer like this: If tobacco com- 

panies voluntarily enter into a* agreelnent after 

extensive negotiations, why shouldn’t we 
respect their decision? We shouldn’t for two 

reasons: First, the settlement purpons to bmd 
pa&s who did not panicipaE in the negorla- 

tions. Second, there can be no reai to~~~enl at the 

point of a gm. 
nor w,rws, the proposed settlement ailects 

funm iitigants, who had no represenrativcs Bt 

the bargaining table. When parties arc injured. 

the tort system permits d,em to seek recovery 

from thw who caused the m)ury While legls- 

lmmx can alter the ruks at the margin (lor 

example, they can eliminate pwirive damages), 

(hey cannot cat into tbc irreducible core that is 

our due-process righl. The c”,,,“,.lli”e effect of 

ihnuni!ies conkncd by this seltlcnlcn-oo 
C,BPS dons, no pu,,ir,vc damager hl~ ,‘““I ilcts, 

a limit on compensatory damages--goci (DO far. 
my fordosing adequate izgd rcmcdics, rhose 

restrictions have the practical efiect of dm~tng 

access 10 the c,wrts. 
AIS” without represcnlation al tile negoha- 

,iom v,eie vending machine “peralorr, wboSC 

sales of ,obacco productr are preciudsd by the 

sertlemcnt, some nonpanicipating tobacco com- 

panier; and. of course, yew-be-iomled compa- 
nits, ivhjch must either agree to the ~r”le”%?nt 

or place substantial sums in e%rotv for 35 years 

to cnwm that they will be able 1o pay dalnages 
if awarded against 01em. That “choice” raises 

obuioos due-pmccsr conccm~. Morco~er, CO*- 

over raur decades, afler thousands of claim% 
smokers had not collected one dollar of dam- 
ages for a smoking-related illness. Juties under- 

stood--even if state attorneys general today do 
not-,hat we are free lo “se whatever legal 

prodwts we wish, but if we as~“me the risk WC 

mus, bear ,hc coosequences. As ,““es were 

reaffirming that basic r”Ie of law-known as 
the “ansumption.ofGsk” doc”ine-state Med- 

icaid programs were coming under intens,c 

fmancial pressure. Of CO”TSC, states were enti- 

ded ,o sue the tobacco companies for recovery 

of Medicaid outlays supposedly traceable to 

m,oking; b”1 the spates bore the same burden of 

proof as the injured smoker and they were sub- 

jcct to the same defrosts includmg assutnplloo 
of risk. Unwilling LO raise taxes and “nabl~ to 

prevail in court, the states came “p Gth a UC- 

ativr solution: they simply climinared arsum~>- 
tion-of-risk as a defense in Medicaid rccoveq’ 

suits and. for good ~meas”rc. zpplicd the knew 
rule rerroactiveiy so thal it would affect ciga- 

rctte sdcs made decades ex1ier. 
While d,ry wcrc at it, to head off any lpoist- 

bility ofan adverse jury verdict. dlc statc~ aboi- 

isbcd the requirement for proof of indiwdunl 

causation. Instead of demonstrating that a par- 

ticular claimant’s ihess was aused by bls 

smoking, all the states had 10 produce WC~C 
aggregate statistics showing that cenam ~nj”ncs 

WCTC “,“Z pred?nt among sm”kcrr than non- 

rmokcrs. Tobacco companies, under the new 

regimen, would thus lhavc to pay for trzatlng 
bum victims who fell asleep with a lit cigars% 

cancer ictims who never smoked, and we” 
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afTsprin” is “o’lnorc than a bald transfer of 

wealth from a disfwored to a favored graup. 

Even if rabacco campanics were held 

accountable for all smoking-rclafed public 

heslth carrs-including publicly funded med- 

ic*, care, group MC i”E”r*nCe, sick iave, nurs- 

ing hnmr cur, and lost payoIl raxes-the 
wise tax on cigarettes generates revenue to the 

govemmenr in excess of those costs. Thus, if 

any ufealth tranrfer is justified, if would be from 

those rmakeis who are covered by Medicare 
and Medicaid to those rmoken who are no,. The 

t)7)ical smoker, who is not on public assistance, 

has paid his share of public health costs, and 
then ~“me. By cmtrast, the nonsmoking taxpay- 

er. presumably the financial beneficiary of the 
tobacco sertlemnf, has not been burdened and 

should not, therefore, bc rewarded. 

The firs comprehensive analysis afthe social 
cosi of smoking was published in the .,“uournolo~ 

ihr .he,~icon *~kficol Anrociolion in 1989 hy a 

team of ruearchers from the RAND Corpora- 

tio”~J The RAND study established the frame- 

work for subrcquent research, sating fonb rwa 

key principles. First, if a smoker does not die 

from a smoking-related illness, he will die from 

somethinp else. Accordingly, the relevant social 

cost is no! Ihc entire am”““! spent on his illness, 
but the diffwcncc bcween the amount spent and 

the amount thar would othenvise have been 
spent if he hsd riot smoked. Second, prematurr 

death from smoking can produce long-term 

financial brrirfiir in the form of lower retire- 

menu costs aid reduced “urning hnme care. 
Thee bendits are an on*er to ““flay* fnr rnrd- 

ical care, sick leave, and group life insurance. 
Researchers at RAND concluded iha, ,br 

public heahh cosl da pack ofcigarettes in 1986 

dollars was 15 cents. The Congressional 

Rcscarch Scn,ice updated rba! rslimate to 33 

cenrr. in ,993 dollars.6 Smokrrs were lhcn pay- 

ing an average of 53 cents per pack in excise 

taxer~40 percent more than the COSIE they were 

imposing. In a scparatc rtudy, Duke Univerrity 
economist W Kip Viscuri reworked rhc RAND 

dara and found thar medical care, sick Icwc, and 

group life insurance msf approximately 51 
cents per pa&-still lower than the excise tax, 

even without offseting far retirement and “urs- 
ing lhom savinp With ail expcndimrcs and 

savings facmred i”, the total external cost per 

pack, according lo Viscusi, was 25.3 cmts- 

less than haifoflhe prevailing Xbcem tax. 

Thus, when it comes to reimbursing the pub- 

lic measq for health costs associaied with 

robacco. the essential premise of the settlement 

is wrongheaded. Any fair-minded assessment of 

rhe public burden musx take into account, first, 

the excise tax receipts that already compensate 

for smoking-related healrh costs and, second, 

the costs that the public would “thewise have 

incurred if the smoker had not smoked. Quite 
simply. tobacco companies and their customers 

have more than paid their way. Indeed, federal 

and state govemmen,s have benefited hand- 
somely from exci~r tax collections. and therein 
lies one reason they have been unwilling to 

make cigarertes ilicgal. 

Myth #5: A legislated 
settlement is the only way to 
resolve this serious problem. 

Disputes between private parties must not be 

resolved by legislative fiat. The settlement 

emerged after seuet negotiations involving 

defendants with the boot of govemmcnt rating 

on their necks, smte anomeys general who seek 

to replenish their Medicaid coffers without 

mposing unpopular tax incmses. a”d advoca- 
cy groups thal have subordinated the rule oflaw 

to their professed Ihealth concenis. Our couns, 

not our legislatures, are constituted for the reso- 

lution of such disputer. They are the proper 
forum 10 adjudicate Ibe one Icgilimate argumcsl 

for holding a tobacco company brblr notwilb- 
sunding a co”sumcr’s dccisiun to smoke: a 

rmokcr is not free to choose if he relies on 

fraudulent advertising or if he is addicted as a 

minor and unable to quit once he is capable of 
appreciating the tiskr. 

Weighing *pins1 thal argument, however, is 

evidence that 46 million people have quit smok- 
ing. Moreover. as tobacco critic Richard KLuger 

concedes: “‘Whclhrr ox caregorirer smoking as 
a. vice, a dependency, or an addiction, it was 

commonly known-and had been for decades- 
to be hard to sq once begun, Nor could anyone 

say for censiy how much of a daily dose served 

lo mduce sddxtion; ,olerance dxffercd from per- 

mn IO person.” Klugcr conciodes that there is no 

basis to “claim Lhat the cigarette makers had 

massively imposed an inteniibnally addWang 

product on an innocent public that bad litde 

knowledge or choice in the mstter.“~ 

The hazards of tobacco were well-documcnt- 

ed as long as 400 years ago. Indeed. throughout 

this century incessant warnings have emanated 

from thousands of healih publications, medical 

professionals, and government endtics. By the 

1920s. 14 sutes had acmally prohibited ciga- 

rents. Printed health warnings appeared on 
every pack of cigarettes lawfuuily raid in the 

United States for the past 30 years. To be 

unaw~e of the danger of tobacco is to have 
bee” bopclerrly oblivious. 

In any even,, those arc the claims and coun- 

terclaims that should be resolved in coun. Our 

adverratial system-including rvidcnce, tial, 

and juv verdict-must be permitted to function. 

Smokers, inswance companies, and the industiy 

should fight it out, applying maditional princi- 

ples of ton law. State Medicaid systems may rue 

like any other insurer; but Uley are subject to the 

assumption-of-risk defense and they must prove 

case-by-case causation and damages. If a plain- 

tiff can show that he was defrauded, unaware of 

the risks. and addicted by the indusrry’s decep- 

tion, then he should prevail. But the r&s must 
be objective and evenhanded-the same rules 

that arc applied against any other defendant. 

AE for Congress. if it truly wants to discour- 
age tobacco consumption, il can suw! by clim- 

nating fbe industry‘s iubsidicr. There cali be no 

mimal erplanation “hy the Department of 

Agriculture expends iax dollars i” promoring an 

activiry Ihal the FDA is attempling io i”bibit. 

Despite tbar unassailable proposition, we are 

treated IO the spectacle of Dan Glickman, sccre- 
my of agriculture, announcing 10 rhc applause 

of North Carolina robaceo farmers-Iwo 
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months after the parties signed the “Proposed 

Resolution”-that “(o,ur support for the tobac- 

co program IS as strong as ever.“Y 

Regarding tobacco and its dangers, the pn- 

va,e sector is capable of gatheting and disseml- 

nating the requisite infumration. Then, based on 

that information, we can each decide whether to 

purchase a particular product. The controlling 

principle is the one laid down by former,Senator 

George McGovern, who lost his daughter to 

alcoholism arid thus knows firstband what can 
manspire when a risky product is abused. Sena- 

for McGovern points to “lhose who would deny 

others. the choice to eat meat, weu fur, drink 

coffcrce or simply eat extra-large portions of 
food,” Hr cautions that “the choices we make 

may be foolish or self-destructive [but] there is 
stiil the overriding principle that we cannot 

allow the micromanaging of each other’s lives. 

(W]hen we no longer allow lbose cbo~cei. 

both civility and common sense will have been 

diminished.“‘” 0 


